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CITY OF HIAWATHA

CITY COMMISSION MINUTES
MONDAY, MAY 4, 2009, at 5:35 P.M.

HIAWATHA CITY HALL

723 OREGON ST.
1. Pledge of Allegiance/Call to Order.
The Hiawatha City Commission met in regular session on Monday, May 4, 2009, at 5:35 p.m. at City Hall with Mayor Gernon, Commissioner Sheeran, Commissioner Denton, Commissioner Collins, and Commissioner Shamburg present. Also present was Don Cashman, City Attorney. City Administrator Lynne Ladner was absent.
2. Swearing in of Crosby Gernon to a second term as Mayor of the City of Hiawatha.

City Clerk Vivian Constable swore in Crosby Gernon to a second term as Mayor of the City of Hiawatha.

3. Approval of the April 20, 2009, City Commission meeting minutes.

Commissioner Shamburg made a motion, seconded by Commissioner Sheeran, to approve the minutes of the April 20, 2009, City Commission meeting as presented. Motion carried. 4 ayes. 1 abstention. Mayor Gernon abstained.
4. CONSENT AGENDA

a. Approval of Appropriation Ordinance #1177 in the amount of $38,648.86.
b. Approval of Payroll Ordinance #2035 in the amount of $35,324.07.

c. Approval of Utility Refunds in the amount of $140.57.

d. Approval of payment to TranSystems Corp. for professional services in the amount of $14,875.00.
e. Approval of payment to Triple S Construction, Inc. for sewer line work at Johansen residence in the amount of $2,500.00.

f. Approval of payment to Deborah Bryan d/b/a Tres Soles Medical Clinic & Spa, LLC, for 2008 Sidewalk Grant in the amount of $800.00.

g. Approval of a Construction Contractor License for Mike Jensen d/b/a M & M Roofing; John E. Petrik, d/b/a Petrik Construction; Kurt Benson, d/b/a Benson Building Contractors; Michael J. Klepper, d/b/a Sabetha Spas and Such, Inc.; Ryan Hull, d/b/a A & S Earthworks; Knute Knudson, d/b/a Knudson Construction, Inc., and Marcus Meeker, d/b/a Trinium, Inc.
h. Approval of a Plumbing License and an Electrical License for Roland Keller, d/b/a Eagle Sundown Services.

Commissioner Collins asked for an explanation of item “e”.  City Clerk Vivian Constable explained that the sewer line work was to replace a sewer line which had been accidentally destroyed when the storm sewer was installed. The location of the sewer line had been mistakenly identified as being at the rear of the Johansen home, when it actually was in the front. Therefore, the City had the repairs made.

Commissioner Shamburg made a motion, seconded by Commissioner Denton, to approve the Consent Agenda as presented, including: Appropriation Ordinance #1177 in the amount of $38,648.86; Payroll Ordinance #2035 in the amount of $35,324.07; Utility refunds in the amount of $140.57; Payment to TranSystems Corp. for professional services in the amount of $14,875.00; Payment to Triple S Construction, Inc. for sewer line work in the amount of $2,500.00; Payment to Deborah Bryan d/b/a Tres Soles Medical Clinic & Spa, LLC, in the amount of $800.00; approve Construction Contractor Licenses for Mike Jensen d/b/a M & M Roofing; John E. Petrik, d/b/a Petrik Construction; Kurt Benson, d/b/a Benson Building Contractors; Michael J. Klepper, d/b/a Sabetha Spas and Such, Inc.; Ryan Hull, d/b/a A & S Earthworks; Knute Knudson, d/b/a Knudson Construction, Inc., and Marcus Meeker, d/b/a Trinium, Inc.; and approve a Plumbing License and an Electrical License for Roland Keller, d/b/a Eagle Sundown Services. Motion carried. 5 ayes.

5. Presentation of petitions, public comments, memorials.
There were no petitions, public comments or memorials.

6. Public Hearing for proposal of annexation of land on West Apache Street.
Mayor Gernon opened the public hearing at 5:40 p.m. There were no comments.
Mayor Gernon closed the public hearing at 5:41 p.m.
7. RoxAnn Grier to discuss various items.

RoxAnn Grier was not present.

8. Scott Herlinger to discuss a fence
Mr. Herlinger was not present.

Old Business

9. Continuing discussions on upcoming needs for fire protection.

Padonia Township and Hiawatha Township had been notified of the meeting and had been asked to have a representative present.

Brad Swearingen was at the meeting representing Padonia Township. 

There was no representative from Hiawatha Township at the meeting.

Commissioner Collins had met previously with Hiawatha Township and Padonia Township representatives.
Mayor Gernon pointed out that we have a 1972 pump and roll truck that needs a lot of work. This truck has been used almost exclusively for the rural area fires. 
Gary Shear, Fire Chief, said it is the only pump and roll truck that we have. The pump is leaking, the tank is leaking. The engine is worn out. The truck needs to be replaced.  The city has two small tanker trucks that are used for grass fires.
Brad Swearingen, Padonia Township, said that they could raise what they pay each year to the city for fire protection. They did not feel they could contribute to a piece of equipment, as they are paying off other equipment loans now. 
Commissioner Collins pointed out that the township had the option to raise the mill levy, and asked him if the township had ever addressed with the county about obtaining funding for fire protection or county-wide fire protection on their mill levy. Mr. Swearingen said they had not because Robinson, Fairview, and Morrill had their own fire protection. Commissioner Collins said that the townships should talk to Brown County about this, because if it is a county-wide deal, it would address all the fire departments in all areas of the county. It would help alleviate the burden on the smaller townships. The county can pass a mill levy for this. Budgets are written in July, so we have until July to get something done with this.
Mayor Gernon repeated that the city has a piece of equipment that is old and worn out, and that the city taxpayers are paying about $85,000 per year, or around 4 mills. Padonia Township pays the City of Hiawatha $3,000 per year, and Hiawatha Township pays $2,500 per year. Sac & Fox Tribe pays $5,000 per year.
Mr. Swearingen said that they could come up with another $2,000 per year, but that is about all.
Between 35% and 40% of fire runs are out in the townships according to Fire Chief Gary Shear. 
Mr. Swearingen asked if Sac & Fox Tribe would be able to get equipment at a reduced rate. Chief Shear said that it has to be used on the reservation for them to be able to get it. They have to have it for a period of time before it can be turned over to someone else.
Mayor Gernon agreed that townships, the city, and the county are all “cash-strapped”. He said that helping to purchase a new pump and roll truck could be considered assistance going forward, and that it would probably be cheaper to have the Hiawatha Fire Department do it than for the township to form its own fire department. 
Commissioner Collins said that we need to address this issue; ignoring it is not going to make it go away. 

Tom Stone, Assistant Fire Chief, suggested checking into a lease-purchase agreement. 

Commissioner Collins said that it is not right for the city taxpayers to keep subsidizing the townships for fire protection. It still needs to be addressed by the county, because all of the local fire departments in the area are struggling. A county-wide mill levy for this needs to be looked into. 

Mayor Gernon notified the townships that the pump and roll truck that is used primarily in the townships will be coming out of service, and that the city might not be able to cover their fires. He agreed that it was going to cost some money, but that if we all help pay for it, it wouldn’t be as painful for each taxpayer. The City will notify the township boards as to what we need and let them make a decision. 

10. Scott Herlinger to discuss a fence.

Mr. Herlinger arrived and proceeded with the discussion about his fence.

Scott Herlinger said that the reason he was here was because of the lack of communication between the city administrator and the city attorney. The problem had started when he received a letter from the city attorney stating that his fence around his property (which is a salvage yard), which constituted the tree line was out of compliance. The state had approved his application, which had to be approved by the city before the state would approve it. The city had filled out the form. He said the application asked if he was currently compliant with all city zoning codes. It was check-marked  yes, and signed by the city administrator. He had purchased the place contingent upon the city accepting his application. He said that he had improved the look of the place, and now, a year and one-half later, the city said it was out of compliance. 
He showed the Commission his letter from the City Attorney and the state application signed by the City Administrator in April, 2007. 

Mayor Gernon asked Malcolm Grier, Code Enforcement Officer, to give the history on the case. 

Malcolm said that when a lot of the trees were cleaned up along the road, it made the area a lot more visible, thus creating the necessity of a fence to hide the salvage yard. He agreed that Mr. Herlinger had cleaned up the property a lot.
Mr. Herlinger said that according to the state definition, a fence can be made out of various things. It specifically states that it can be made out of trees and brush. Two weeks prior to getting the letter from the city, he had purchased 30 Colorado blue spruce trees to plant along the area to use as a wind break and a fence.
He said that a salvage yard can help a town go green—reduce, reuse, recycle. He pointed out that driving around the countryside, there are numerous ditches where air conditioners, appliances, bathtubs, etc. had been disposed of. His salvage yard offers people an option to get rid of these items. 

Commissioner Collins told Mr. Herlinger even though he had done a tremendous job of cleaning it up, he was not in favor of having a salvage yard in the city limits of Hiawatha. Mr. Herlinger said that he agreed that if it was an eyesore, then he could understand getting rid of it. 

Mayor Gernon asked if the zoning regulation had been changed from the 2005 regulation. City Attorney Don Cashman said that it had stayed the same. Mayor Gernon said that Mr. Herlinger’s salvage yard had been grandfathered in. The issue becomes that according to zoning regulations long before Mr. Herlinger had purchased the property, an eight foot fence was required. He asked why the previous owner had not been required to put up an eight foot fence when he had it. City Attorney Cashman said that the state does allow trees to be used for the fence.
Commissioner Collins noted that there had been an eight foot fence on the east side of the property which Mr. Herlinger had taken down. Mr. Herlinger agreed that he had taken down the fence, but that he had also removed the debris along that area. 

Mr. Herlinger asked for a compromise, and to be allowed to go ahead and put in the blue spruce trees. He pointed out that even if he put in a concrete wall or cinder block fence, eight foot tall, the salvage yard area could still be seen if you were coming down Miami Street, except for maybe the first two cars in front of it, because the property sits at the bottom of the hill. The Colorado blue spruce trees grow to 40 or 50 feet. They would block it out much better. The state defines a fence as trees, the city does not define it as such. 

He said that the boundary around his property is around 1400 feet, and it would cost between $5,000 and $10,000 to put in an eight foot fence. He cannot afford to do that.
Mayor Gernon did not understand why it had not been addressed all those prior years. 

Commissioner Shamburg noted that we should give Mr. Herlinger credit for all that he has done with the property in getting it cleaned up, and that he has a valid point, that a good tree line would be a better concealing devise than a fence would be, and easier to maintain. He thought they should give him an opportunity to put the trees in.  

City Attorney Cashman said that Administrator Ladner had not discussed with him the form that she signed. The forms used to ask if the property was zoned correctly, to be check marked “yes.”  He said that he assumed that there were fences required a long time ago. He said that even if grandfathered in they should still have to comply with zoning regulations.

Mayor Gernon said that an eight foot fence hadn’t been made an issue before now even though it was required according to zoning regulations. He didn’t feel that it was fair to make it an issue now.  

Commissioner  Sheeran said he would like to give him a chance to do a salvage operation there, since he had purchased the property with the idea that the salvage yard had been approved. Malcolm said there have been no complaints addressed to him since Mr. Herlinger had purchased the property; he had heard only positive comments about the way the property had been cleaned up.
Mayor Gernon said they should discuss this with the city attorney, and if the city should allow the trees to be used as a fence, the city should retain the right to require a regular fence if the salvage yard should turn into an unsightly mess.
Mr. Herlinger said he has operated a tow service for more than five years, which allows him to put cars in there without even being zoned for that. 
Commissioner Denton said that a lot of folks appreciate having a place to take items for salvage.

Commissioner Sheeran made a motion, seconded by Commissioner Denton, to allow Scott Herlinger to plant trees and shrubbery as a fence line, since his salvage yard has been grandfathered in. The city reserves the right to require a standard eight foot fence to be placed around the property should the salvage yard become unsightly.  Motion carried. 4 ayes. 1 nay. Commissioner Collins voted nay.
11. Discuss drainage cleanup in Meyer Addition.
Malcolm Grier, Code Enforcement Officer, noted that the city had received five bids for the drainage cleanup project. The bids reflect the contractors removing all of the trees from the site, and because of the removal, it makes the project more expensive. One of the things that the Commission could consider would be to allow them to burn the trees on site. This would drop the cost considerably. This project was originally figured at around $12,000.

Commissioner Collins said they need to come up with another idea. 

Malcolm’s suggestion was to push the trees into a brush pile and burn them there. They could rebid the project with that understanding. 

The drainage is backing up into people’s homes now when we get heavy rains. The ditches have filled in around the trees, and because of the blockage, the water has not been allowed to drain where it should. We need to get rid of the trees and recut the channels back into the ditch that is there.
The Corps of Engineers said that it does not require an engineer. 

Mayor Gernon noted that one-half of the cost of the first bid was hauling the trees. His concern was burning the trees. Dennis Hartter, Street Superintendent, said that the trees would need to dry a year before trying to burn them.
Mayor Gernon said we need to look at some other options, but asked Malcolm to go ahead and rebid the project with putting brush into piles.

12. Consider adopting an ordinance annexing property east of the city limits on Apache Street.

Commissioner Shamburg made a motion, seconded by Commissioner Sheeran, to adopt Ordinance No. 1022, annexing property east of the city limits on Apache Street. Motion carried. 5 ayes.

13. Additional agenda item – Property at 209 Utah.

Malcolm said that the demolition of the property at 209 Utah was not completed. The remaining rubble is creating a dangerous situation and needs to be removed immediately. The owner claimed that his backhoe had broken down and he therefore had been unable to remove the remaining rubble. This was on April 8. However the rubble still remains. There have been children playing in the rubble. The owner has been to court a couple of times for this property. 

City Attorney Don Cashman told the Commission that there was a statute called Immediate Hazard, which gives the city the right to go in and clean it up without giving any further notice. The owner claims that his backhoe broke down April 8, but it still has not been cleaned up. There are no barriers around it. The City needs to find that the property is an immediate hazard and needs to be removed. Then Malcolm can hire someone to clean it up and put the bill on his taxes. Mayor Gernon said that if the owner can get it taken care of before the city can get a contractor to complete the job, he could avoid having a bill put on his taxes.  

Mayor Gernon made a motion, seconded by Commissioner Sheeran, that the City declare the property at 209 Utah an immediate hazard, and authorize Malcolm Grier, Code Enforcement Officer, to hire someone to remove the structure and make it safe. Motion carried. 5 ayes.

14. Executive Session to discuss purchase of real estate.

Mayor Gernon made a motion, seconded by Commissioner Sheeran, to go to Executive Session to discuss real estate with City Attorney Don Cashman to discuss purchase of real estate for a period of 20 minutes. Motion carried. 5 ayes. 

The Executive Session began at 6:40 p.m.

Commissioner Shamburg made a motion, seconded by Commissioner Sheeran, to return to open session at 7:00 p.m. Motion carried. 5 ayes. 
No action was taken.

15. Continue discussion of location for skate park.

Commissioner Collins said that he and Commissioner Sheeran had met with the group and had picked a location next to the city’s trailer park. The location selected does not conflict with any other recreational activity at Noble Park. The area should not require a lot of fill. Everybody at the meeting was agreeable. There is room to expand the skate park if needed. It is far enough away from The Pines and the Zion Lutheran Church that it should not be a problem with either of them. 
Commissioner Sheeran made a motion, seconded by Commissioner Collins, to accept the site west of the Fisher Center as identified by the committee for the location of the skate park. Motion carried. 5 ayes. 
New Business
16. Consider the re-appointment of Heidi Voigts, Andy Pederson and Wes Howard to the Planning Commission for a three year term ending May 4, 2012.

Commissioner Collins made a motion, seconded by Commissioner Sheeran, to re-appoint Heidi Voigts, Andy Pederson and Wes Howard to the Planning Commission for a three year term ending May 4, 2012. Motion carried. 5 ayes.
17. Consider the re-appointment of Debra Ellis to the Board of Zoning Appeals for a three year term ending May 4, 2012.

Commissioner Collins made a motion, seconded by Commissioner Sheeran, to re-appoint Debra Ellis to the Board of Zoning Appeals for a three year term ending May 4, 2012. Motion carried. 5 ayes. 

18. Consider appointment of Jo Ann Clum for a second term as a trustee of the Library Board for 4 years until May 11, 2013.
Commissioner Collins made a motion, seconded by Commissioner Sheeran, to appoint Jo Ann Clum for a second term as a trustee of the Library Board for a four year term ending May 11, 2013. Motion carried. 5 ayes. 

19. Consider appointment of Tim White to a four year term on the Housing Authority Board, until March 2013.
Commissioner Collins made a motion, seconded by Commissioner Denton, to appoint Tim White to a four year term on the Housing Authority Board until March 2013. Motion carried. 5 ayes.
20. Consider authorization of EFM Consulting, LLC, to prepare the City of Hiawatha Mitigation Plan.
Brown County has received a grant to complete a Hazard Mitigation plan for the county including the cities. By authorizing EFM Consulting to prepare the mitigation plan for Hiawatha, we will be taking part in this grant and providing the ground work for the City and organizations within the city to apply for grants and assistance for things that can include storm water mitigation and emergency shelters. 

Commissioner Sheeran made a motion, seconded by Commissioner Denton, to authorize EFM Consulting, LLC, to prepare the City of Hiawatha Mitigation Plan. The motion was amended by Commissioner Sheeran, and seconded by Commissioner Denton, to authorize EFM Consulting, LLC, to prepare the City of Hiawatha Mitigation Plan as long as there is no additional cost to the city. Motion carried. 5 ayes. 
21. Consider authorization of Municipal Band Concert Contract for summer concerts for 2009.

The contract is the same as in prior years with Band Director Damian Johnson to provide five summer band concerts at a total cost of $400.
Commissioner Shamburg made a motion, seconded by Commissioner Denton, to authorize the mayor to sign the contract with John Damian Johnson to provide five summer band concerts at a total cost of $400 for the summer of 2009. Motion carried. 5 ayes. 

22. Consider authorization to obtain estimates and to apply for FY2012 K-LINK resurfacing for First Street.

The applications for the FY2012 K-LINK grant program through KDOT are due to the state by August 2009. This is the same program that we used in 2008 to resurface First Street, which is our only eligible street for this program. Administrator Ladner’s proposal is to do a 2” mill and 3” overlay of the entire asphalt street surface, if the grant is received for the year 2012. 
Commission Shamburg made a motion, seconded by Commissioner Sheeran, to authorize Administrator Ladner to obtain estimates and to apply for FY2012 K-LINK resurfacing for First Street. Motion carried. 5 ayes. 

23. Consider rezone for Bruna Implement.
This is a request from Bruna Implement to rezone the property at 208 North Morrill Avenue from I-1 to B-3, and the property at 101 East Miami from B-2 to B-3. The Planning Commission held a public hearing on April 13, 2009, and has recommended approving the rezone for both properties. 
Commissioner Collins made a motion, seconded by Commissioner Denton, to approve the rezone of property at 208 North Morrill Avenue from I-1 to B-3, and the property at 101 East Miami from B-2 to B-3. Motion carried. 5 ayes. 

24. Discuss repair of hail damaged roofs at the Law Enforcement Center and Fire Department.

During a recent hail storm the Police Department and Fire Department roofs sustained damage. The Fire Department roof is a tar surface, and there is only one contractor in town that does this kind of roofing. We received an estimate from them which the insurance company has accepted for the repairs. The deductible on the insurance will be the same no matter who the contractor is. KB Roofing is the contractor who presented a bid. 

Commissioner Shamburg made a motion, seconded by Commissioner Sheeran, to award the bid on the roofing repairs for the Law Enforcement Center and the Fire Department to KB Roofing provided the insurance company accepts the bid. Motion carried. 5 ayes. 

25. Discuss issue concerning the acceptance of credit cards for payments of utility bills, rents, fines and other fees.

The City of Hiawatha has been using State Payments.com to handle our acceptance of debit and credit cards. State law allows the city to pass on to the consumer the fees associated with processing these types of cards. We have received notification from State Payments that starting May 1, 2009, the minimum fee for accepting VISA debit or credit cards has been increased from a percentage of the bill to a minimum of $3.95 per transaction up to $125.00. This is a significant increase. We have spoken to Morrill & Janes Bank, but they are not able to offer us any lower fee. 

The Commission agreed to put up a sign so that people understand the cost of the fee, and table any decision until the next meeting.

26. Lynne Ladner, City Administrator.
27. Mayor Crosby Gernon.
Mayor Gernon mentioned that Administrator Ladner  and Steve Smith, president of HFED, are at the AWEA Conference in Chicago, hoping to find potential employers who would locate in Hiawatha.

Mayor Gernon noted that it is unlikely that anybody is going to volunteer to help with the cost of the fire protection for the townships. The city needs to decide what that cost is going to be. A 10-year lease-purchase for a new pumper truck would cost $30,000 per year, which would be $10,000 per year per township. There needs to be more support, not so much for a piece of equipment but because this is what it takes to operate a fire department. The city needs to send another letter to the township trustees as to what we expect. We need to meet again with fire departments and trustees. He suggested that a letter be drafted to them concerning this matter. 
28. Com. William Collins.
Commissioner Collins asked Malcolm about the status of the Mackey property. Malcolm said that the owner has signed an agreement on demolition of property. They have located a contractor who is willing to drop the house and let them clean it up. They will be starting on the demolition before long.
29. Com. Vicki Denton.
30. Com. Steffen Shamburg.
Commissioner Shamburg commented on budget issues, and noted that he had been thinking about the possibility for the city to utilize a single law enforcement agency, and join with the county for law enforcement. He would like to create a task force to investigate this, and include on the task force himself, Administrator Ladner, Chief Woehlecke, and Sheriff Merchant to look into the matter.  

Mayor Gernon asked him to set it up. 

31. Com. John Sheeran.
32. Adjourn.
Commissioner Sheeran made a motion, seconded by Commissioner Denton, to adjourn. Motion carried. 5 ayes. 

The meeting adjourned at 7:31 p.m.
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