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CITY OF HIAWATHA

CITY COMMISSION MINUTES
MONDAY, SEPTEMBER 29, 2008 at 5:35 P.M.

HIAWATHA CITY HALL

723 OREGON ST.
1. Pledge of Allegiance/ Call to Order
The Hiawatha City Commission met in regular session on Monday, September 29, 2008, at 5:35 p.m. at City Hall with Mayor Gernon, Commissioner Sheeran, Commissioner Collins, and Commissioner Denton present. Commissioner Shamburg arrived later.
2. Approval of the September 15, 2008, City Commission meeting minutes.
Commissioner Denton made a motion, seconded by Commissioner Sheeran, to approve the minutes of the September 15, 2008, city commission meeting as presented. Motion carried. 4 ayes.

Commissioner Shamburg arrived at 5:37 p.m.
3. CONSENT AGENDA

a. Approval of Appropriation Ordinance #1160 in the amount of $10,289.45.
b. Approval of Payroll Ordinance #2019 in the amount of $36,675.50.
c. Approval of Utility Refunds in the amount of $140.99. 
d. Approval of distribution of tax from Brown County Treasurer to the Morrill Public Library in the amount of $9844.09.
e. Approval of Construction Contractor License for Stephen Stallbaumer Construction.
f. Approval of Construction Contractor License for Cowley Construction.

Commissioner Collins made a motion, seconded by Commissioner Denton, to approve the Consent Agenda as presented including the Appropriation Ordinance in the amount of $10,289.45; the Payroll Ordinance in the amount of $36,675.50, Utility Refunds in the amount of $140.99; distribution of Brown County Tax to Morrill Public Library in the amount of $9,844.09; and Construction Contractor Licenses for Stephen Stallbaumer Construction and Cowley Construction. Motion carried. 5 ayes.

4. Presentation of petitions, public comments, memorials.
a. Two Firemen from the Hiawatha Volunteer Fire Department were on hand to show the commission the new black and yellow fire coats and air packs purchased with the grant money. Fire Chief Gary Shear pointed out the safety features for the new gear, including the new air packs which weigh only half what they used to, and have an oxygen readout dial in the mask which shows how much air is left in the air pack. The face masks also have built in intercom systems so that a fireman can communicate with the other firemen. The air tanks have a sensor that warns the other firemen if there is no activity from the air pack after a certain number of minutes, so that they can send someone in to check on them. There is also an extra breathing valve on the fire pack to enable them to let someone else get oxygen at the same time. They have purchased17 air packs and 22 sets of gear. 
Chief Shear asked permission from the Commission to give the old air packs and old gear to K-State to be re-distributed to other cities that don’t have anything. The Commission gave their approval.
b. 4-H Week proclamation.

Mayor Gernon read and signed the 4-H Proclamation for 4-H week Oct 5 to Oct 11, 2008.

Old Business

5. Discuss pit bull issue.
Katy Dobbs, owner of the Pit Bull in question, was at the meeting along with her daughter and her mother. Ms. Dobbs presented additional information in favor of the breed; she told of several incidents involving Pit Bulls who have been used for service dogs and for search and rescue dogs, and about some who had achieved fame as movie dogs and war heroes. According to the National Canine Temperament Testing Association, Pit Bulls are one of the most stable, people-friendly dogs that there are, ranking 4th out of 122 breeds tested. She felt that what has destroyed society’s vision of the breed is poor ownership. 
Her daughter, Kimmi, told the Commission that her dog meant the world to her, then broke down in tears and was unable to continue. Ms. Dobbs continued Kimmi’s presentation for her, telling the Commission that the dog was Kimmi’s best friend.
Dr. Kelly Jordan, a local veterinarian, had distributed information to the Commission and pointed out that she had given them a copy of the entire article because it was prepared by a task force for the sole purpose of preventing dog bites. Commissioner Shamburg pointed out that this ordinance was not necessarily about preventing dog bites, because he realized that many other breeds will bite as well, but the other breeds do not usually kill someone, as these dogs can do.

Dr. Jordan pointed out that there were things that were proven to cause dogs to be more aggressive, and noted that dangerous dogs are predominately found in areas where there are more irresponsible owners, owners who do not take care of their dogs, who chain them up and leave them in the back yard. She said that there were a lot of good recommendations in her article and noted that ordinances against specific breeds gave a false sense of security. She told the Commission that it would be a good idea to update their vicious dog ordinance.
Katy Dobbs, who said she was worn down from this both physically and emotionally, told the commission that she had worked for the humane society and in animal control for almost 20 years. She said that she has taught school children how to act around dogs, and what to do if one was acting aggressively. She offered some suggestions for the Commission to consider if they decided to allow Pit Bulls in this city: the Pit Bull should be spayed or neutered, because spayed or neutered dogs are generally less aggressive, and be tested for aggressiveness. They should be registered with the city just as a sex offender has to be, which is a human right. She asked for her human right to have the dog that she loved. They should allow no more that one dog to a Pit Bull owner. She also listed possible charges for these things listed, and said that as a responsible dog owner she would pay these charges, and she would show that her dog was not an aggressive dog. She said that with these facts in mind, she looked forward to the Commission’s answer and offered to work with the Commission in any way that she could. 
Commissioner Sheeran asked Ms. Dobbs if she knew if her dog was pure Pit Bull, or just 50%. She replied that she did not. She had not had the DNA test conducted on her dog as suggested by the Commission at the last meeting, because she felt like she would be the one “putting the noose around her dog’s neck” if the test showed pit bull DNA. She would rather they would have her aggression tested.
Dr. Jordan said that the test would only show if the dog had any DNA from a Pit Bull breed, not what percentage of Pit Bull it was. She said that they had never done the test before.
Ms. Dobbs said that the dog was just a mixed breed, and that even a police officer who had been at her house didn’t think that the dog looked like a Pit Bull. She said that if the Commission had bothered to go and look at her dog that they probably would have thought that the dog did not look like a Pit Bull. 

Ms. Dobbs explained that a complaint was turned in because a neighbor was walking their dog past her house. Her dog was tied out in the yard, with her husband on the porch watching. Her dog ran to the end of her chain, barking at the other dog. A city vehicle was going by right at that time, and turned around and headed back to town. A short while later she received a call about her dog. She felt that the complaint was turned in by someone working for the city. She admitted that her dog was aggressive towards other animals, although would not have hurt it if she had reached it. She said that anyone could come to her house and her dog would just wag her tail.

Assistant City Attorney Kevin Hill said that there are two ordinances on the books, one a breed specific ordinance addressing pit bulls and one concerning dangerous dogs. He said that the Pit Bull ordinance was modeled after an ordinance in Overland Park, which was upheld by the Kansas Supreme Court as being permissible. The Supreme Court cited expert testimony on aggressiveness and destructiveness on the Pit Bull breed, and that the vast majority of bites and fatalities were from Pit Bulls and Rottweilers. Some studies suggested as much as 60 to 70 per cent. Our ordinance does not require DNA testing. It applies to dogs that have the appearance and characteristics of a Pit Bull or other breeds listed in the ordinance. 

He told the Commission that it was a policy decision. It is legal to ban Pit Bulls because of their past history and because of statistics. He said that the Commission was being asked to go with a vicious dog ordinance. The City has that already. One of the problems with a vicious dog ordinance is that they usually require a past history of aggressiveness. He explained that the Pit Bull ordinance did not require a past history of someone being mauled. 
Ms. Dobb’s mother said that there were other Pit Bulls in the city and asked if the owners would be forced to get rid of them as well. Mayor Gernon asked her to give him a list of them, and they would address them.

Mayor Gernon closed the discussion from the floor.

According to the Assistant City Attorney Kevin Hill, it is up to the municipal judge to decide if the dog has the characteristics of the breed; the dog doesn’t need to be a purebred. 
Commissioner Collins noted that the statistics indicate that Pit Bulls are a dangerous breed, and didn’t see any reason to change the ordinance. Dr. Jordan argued that the statistics were not a true indication, and that they also needed to read the explanation as to where some of those figures came from. 
Commissioner Sheeran offered to personally pay for the blood test to see if Ms. Dobbs’ dog was predominantly a Pit Bull, if the test could help the dog.

Ms. Dobbs had indicated her dog was aggressive towards other animals, but not to humans. An aggression test would indicate the results of both. Ms. Dobbs interpreted her statement that her dog likes to chase other animals, but has never attacked another animal. 
Mayor Gernon said that he believed that Ms. Dobbs’ dog was gentle, and they did not know if the dog was actually a Pit Bull. The dog should be tested, since Commissioner Sheeran had offered to pay for the test. 
Even though some of the articles presented made arguments against breed specific ordinances, fatalities from Pit Bulls and Rottweilers accounted for over 67% of dog related fatalities in the United States between 1997 and 1998. The Clifton study, which tracks dog bite statistics from 1982 to 2006, indicated that out of 2209 attacks doing bodily harm, 1110 of those were from Pit Bulls or Pit Bull types, 409 were from Rottweilers. Forty per cent of deaths were from Pit Bulls, and twenty-two per cent of deaths were from Rottweilers. In over two-thirds of the cases, the life threatening or fatal attacks were apparently the first known dangerous behavior by the animal in question. The experts have concluded that temperament is not the issue, nor is it relevant. What is relevant is actuarial risk. If almost any other breed of dog has a bad moment, someone may get bitten, but will not be maimed for life or killed. If a Pit Bull terrier or a Rottweiler has a bad moment, often someone is maimed or killed. Statistics show that there are two breeds which are associated with this risk, Pit Bulls and Rottweilers. 
Mayor Gernon said that if any changes are made to the ordinance, they should look at adding Rottweilers to the ordinance as well. 
Mayor Gernon asked Ms. Dobbs to get the blood test done on the dog so that they would know what they were dealing with. If there are other Pit Bulls in the city, the city needs to know about them.
Mayor Gernon asked if there was anyone willing to make a motion to repeal the Pit Bull ordinance. No one made a motion.

He asked to have the blood test done on the dog before the next meeting. 

New Business

6. John Schuetz to ask permission to hold a street dance on Oct. 4 in conjunction with the Maple Leaf Festival.
John Schuetz had notified Mayor Gernon that he is not going to have the street dance as previously requested.
7. Consider approval of barricading streets for the Maple Leaf Festival on October 4.

Beth Spicer, Hiawatha Chamber of Commerce, said that after she had spoken with John last week, she had sent out advertising that indicated there would be a dance held. Then John had decided not to hold the dance. Since it had now been advertised, she found a DJ to do the dance from 7:00 p.m. to 9:00 p.m., and requested the street closing be extended to 9:30 p.m. for the dance and to allow time for the DJ to pack up his equipment after the dance was over. 

Commissioner Shamburg made a motion, seconded by Commissioner Collins, to close the 100 block of South Seventh Street from 7:00 p.m. to 9:30 p.m. for the street dance after the Maple Leaf Festival. Beth Spicer said that she needed the street closing from 6:00 a.m. to 9:30 p.m. to also allow for the barbeque cook off and other street vendors as well as the street dance. 

Commissioner Shamburg amended his motion, seconded by Commissioner Collins, to close the 100 block of South Seventh Street from 6:00 a.m. to 9:30 p.m. on October 4, 2008, for the Maple Leaf Festival activities and the street dance. Motion carried. 5 ayes.

8. Consider approval of ordinance relating to the repair, construction of sidewalks after the completion of sewer or waterline repair. 

Malcolm Grier, Code Officer, explained that there were a number of places in the city that had alleys and sidewalks which had not been repaired after water or sewer lines were replaced. This ordinance is to enforce contractors doing these repairs before the completion of the job. 
The Commission discussed whether it would be the responsibility of the homeowner or the contractor to do those repairs and suggested that the permit should be written to indicate that the contractor was responsible. In case the contractor did not finish the job, it could be turned over to the bond insurance to pay for someone else to complete the job. 

The Commission concluded that the ordinance should be revised to clarify these items. No further action was taken. 

9. Executive session to discuss real estate. 

Commissioner Shamburg made a motion, seconded by Commissioner Sheeran, to go to Executive Session for a period of 20 minutes to discuss real estate and to include Administrator Ladner. Motion carried. 5 ayes. The executive session began at 6:42 p.m.

Commissioner Shamburg made a motion at 7:02 p.m., seconded by Commissioner Sheeran, to return to open session. Motion carried. 5 ayes.
Commissioner Shamburg made a motion, seconded by Commissioner Collins, to authorize the city administrator to obtain survey or engineering work necessary to do due diligence on an economic development site for an amount not to exceed $25,000. Motion carried. 5 ayes.
10. Lynne Ladner, City Administrator.
Administrator Ladner had attended the renewable energy conference last week, and had talked to a company that is considering expansion and locating in Kansas. They are looking for about 50,000 square feet. She was going to look around the community to see what was already available.
She had also attended the Kansas Municipal Utility “Red Flag” workshop on Thursday in Gardner, Kansas. The federal government had passed regulations in 2008 that require all creditor accounts to have an identity theft protection policy in place. Utility accounts did not exempt municipal utilities. The City of Hiawatha is now in the process of establishing such a policy. More identification will be required when opening an account. If a person’s name is not on the account, they will not be given any information concerning the account including the amount due or whether it is an active account. Names will not be changed on an account without a proper death certificate.
11. Mayor Crosby Gernon.
Mayor Gernon asked how the debris burning was going, and if a test pile had been tried. Administrator Ladner said we are burning in an enlarged pit, and have sent the air curtain back. They are following all of the rules and regulations.

He would like to set up a work session on the comprehensive plan when there wasn’t a JV football game.
He asked that the letter to Brown County Rural Water District 2 be sent out, as the Commission has had time to review it and no changes had been made.
He again noted that the Pit Bull situation is a public safety issue. The data was overwhelming, and he wanted to include Rottweilers in the ordinance. Any Rottweilers currently registered with the City of Hiawatha would be grandfathered in.
It had been brought to Administrator Ladner’s attention that there were other Pit Bulls in the newly annexed area. They will be addressing that situation. 

Mayor Gernon requested that our animal control officer pick up the Dobb’s dog to be tested, and that a  vet other than Dr. Jordan draw the blood to be sent in. This would remove the chance for any misunderstanding about the test results. 
12. Com. William Collins.
Commissioner Collins asked when the Pottawatomie Street drainage project would be starting. Administrator Ladner said that a preconstruction meeting was to be held this Thursday, with the project to start next Monday.

He agreed that the Pit Bull ordinance should be left as is and that they should address the Rottweiler issue as well. He was sympathetic towards the Dobb’s issue.
13. Com. Vicki Denton.
Commissioner Denton said that she would never recommend changing the ban on Pit Bulls. She also feels that she is not willing to lose anyone’s life for a dog. Having personally known a family that had lost a child to a dog attack, she said that there is no way that anyone can know what a dog would do outside their house. Everything becomes prey to certain breeds. It is not worth taking a chance on.
14. Com. Steffen Shamburg.
Commissioner Shamburg said that he would welcome Dr. Jordan’s professional input at some point and time, since she had commented that our vicious dog ordinance needed to be updated.
15. Com. John Sheeran.
16. Adjourn.
Commissioner Sheeran made a motion, seconded by Commissioner Denton, to adjourn. Motion carried. 5 ayes.

The meeting adjourned at 7:15 p.m.
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